
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   21 
HEARING DATE:   05/29/19 

 
 

- 1 - 

 1.  TIME:  8:30   CASE#: MSC17-00956 
CASE NAME: OCHOA VS FORD MOTOR CO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. Steven Hilst’s declaration regarding the settlement 
amounts and the allocation to parties and costs may be filed under seal. The court will sign the 
order provided. 

  

  
 2.  TIME:  8:30   CASE#: MSC17-00956 
CASE NAME: OCHOA VS FORD MOTOR CO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The Minor’s Compromise is approved. Steven Hilst’s declaration regarding the settlement 
amounts and the allocation to parties and costs may be filed under seal. The court will sign the 
order provided.  

  

 3.  TIME:  8:30   CASE#: MSC17-00956 
CASE NAME: OCHOA VS FORD MOTOR CO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 The Minor’s Compromise is approved. Steven Hilst’s declaration regarding the settlement 
amounts and the allocation to parties and costs may be filed under seal. The court will sign the 
order provided. 

  

 4.  TIME:  9:00   CASE#: MSC16-01956 
CASE NAME: TRUONG VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY RONALD COOPER M.D 
* TENTATIVE RULING: * 
 
Vacated. 
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 5.  TIME:  9:00   CASE#: MSC16-02247 
CASE NAME: JAMES OUGH VS RICHARD PERALTA 
HEARING ON MOTION TO/FOR COMPEL RESPONSES TO SPECIAL INTERROGS, 
SET 3, FILED BY JAMES OUGH, SHARI OUGH, JAMES OUGH AND SHARI 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel is denied without prejudice. First, the court has not received a proof 
of service on the motion. Second, plaintiffs have failed to engage in the required discovery 
facilitator program. Plaintiffs may refile a motion only after they comply with the program 

  

 6.  TIME:  9:00   CASE#: MSC17-01195 
CASE NAME: HOOVER VS EBCTA 
HEARING ON MOTION TO/FOR TRIAL SETTING PREFERENCE FILED BY 
ARTHUR LOREN HOOVER SR. 
* TENTATIVE RULING: * 
 
Parties to appear. 

  

 7.  TIME:  9:00   CASE#: MSC17-01257 
CASE NAME: KINSMAN VS MARTARELLA 
HEARING ON MOTION TO/FOR DETERM OF GOOD FAITH SETTLEMENT FILED 
BY CHRISTINE ROUSH EEE KINSMAN, LISA BANDUCCI BRISTOW 
* TENTATIVE RULING: * 
 
Unopposed motion to find the settlement between plaintiff and defendant Bristow to be in good 
faith pursuant to CCP 877.6 is granted. The court will sign the order provided. 

  

 8.  TIME:  9:00   CASE#: MSC17-01417 
CASE NAME: GREGORY DI LORETO VS. CHASE MANHATTAN 
HEARING ON MOTION FOR LEAVE TO FILE AMENDED COMPLAINT 
FILED BY THERESA A. DI LORETO, et al. 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion for leave to file an amended complaint is granted.  Plaintiffs shall file 
and serve the proposed Fourth Amended Complaint on or before June 5, 2019.  Defendants’ 
request for judicial notice is granted. 
 
 The Court finds that the policy favoring the amendment of pleadings outweighs any 
prejudice to defendants, under the circumstances of this case.  (See, Mesler v. Bragg 
Management Co. (1985) 39 Cal.3d 290, 296-297 [denial of leave to add alter ego theory six 
weeks before trial was error]; Landis v. Superior Court of Los Angeles County (1965) 232 
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Cal.App.2d 548, 557 [“it seems unreasonable to deny a party the right to amend where the only 
apparent hardship to the defendants is that they will have to defend”]; Gonzales v. Brennan 
(1965) 238 Cal.App.2d 69, 75-76 [“prejudice and detriment are not synonymous”].)  The Court 
further finds that it should defer a consideration of the substantive merits of the proposed 
amended complaint for future proceedings.  (See, Atkinson v. Elk Corp. (2003) 109 Cal.App.4th 
739, 760 [“we believe that the better course of action would have been to allow [the plaintiff] 
to amend the complaint and then let the parties test its legal sufficiency in other appropriate 
proceedings”].) 
 
 Defendants’ procedural objections are overruled.  The Court finds that plaintiffs have 
substantially complied with the procedure for seeking leave to amend.  To the extent that 
plaintiffs may have committed some technical violation of the procedure, the Court exercises its 
discretion to excuse the violation and to consider the motion on the merits. 

  

 9.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES, INC. VS MMS 
HEARING ON MOTION TO/FOR SET ASIDE 3/8/18 JUDGMENT FILED BY MMS 
QUALITY NURSING SERVICES, INC. 
* TENTATIVE RULING: * 
 
  Defendant’s motions are denied.  Plaintiff shall provide defendant with an 

Acknowledgement of Satisfaction of Judgment in full on or before June 5, 2019.  

 There is no basis to set aside the March 8, 2018 judgment.  That judgment was 
superseded by the court’s order of February 20, 2019.   (See CC § 1530 (2).)  Following that 
order, defendant sent an amount as payment in full and plaintiff accepted it.  That constitutes an 
accord and satisfaction.  (See CC § 1521-1523; see Potter v. Pacific Coast Lumber Co. (1951) 
37 Cal.2d 592, 597.)  Relief has already been granted as to the March 8, 2018 judgment, and 
that judgment is no longer operative so as to be set aside.  Defendant failed to pay pre-lawsuit 
invoices when due.  It owed something.  Further, after it was served with plaintiff’s complaint, it 
defaulted.  If it wanted to avoid there being any record of a judgment, it should have answered 
the complaint and settled the case before entry of judgment or included a requirement that 
judgment be vacated when it negotiated an amount that would satisfy the debt.  Relief under 
CCP § 580 (a) and 473 is no longer necessary or appropriate. 
 
 The court denies defendant’s request to be awarded attorney’s fees as the prevailing 
party.  Under both Civil Code section 1717 and Code of Civil Procedure section 1032, the court 
concludes that plaintiff is the prevailing party here.  Under those statutes, what is relevant is 
which party obtains a net monetary recovery or which party recovered relief in the action on the 
contract, not whether the recovery was less than half of plaintiff’s highest demand.  (See Reply 
Brief at 5:23-25.)   The court’s February 20, 2019 ruling was not purely good news for defendant 
and purely bad news for plaintiff.  (See Hsu v. Abbara (1995) 9 Cal.4th 863, 875-876.)  After that 
ruling, plaintiff still had a substantial judgment in its favor. 
 

David S. Karton, A Law Corp. v. Dougherty (2009) 231 Cal.App.4th 600, 606 is 
distinguishable.  There, at trial, the court ruled that the payments the debtor had already made 
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fully satisfied the debt.  Therefore, the appellate court ruled that the trial court was obligated to 
award attorney’s fees to the defendant.  The court made no similar finding in its February 20, 
2019 ruling here. 
 
 Finally, the court denies the request for relief under CCP § 128.5.  That motion was 
required to be filed separately from other motions.  (CCP § 128.5 (f)(1)(A).)  Further, relief under 
section 128.5 is available only as a remedy for bad faith “actions or tactics” that are “frivolous” or 
“solely intended to cause delay”.  “Frivolous” means “totally and completely without merit or for 
the sole purpose of harassing an opponent.”  (CCP § 128.5 (b)(2).) 
 
 The “actions or tactics” that Defendant focuses on here are the issuance of a Writ of 
Execution on February 7, 2019, presentation of a demand on February 18, 2019 before the 
court issued the tentative ruling on February 19, 2019, and service on February 19 of contempt 
proceeding papers that were not pursued.  None of these actions were solely intended to cause 
delay.  Apparently, defendant claims they were frivolous because done for the sole purpose of 
harassing an opponent.  However, there is another obvious purpose for these actions – to get 
paid.  Further, defendant has not cited any case in which sanctions under CCP § 128.5 were 
awarded for these types of actions.   
 
 Defendant has not acted with due diligence as to the other actions or tactics listed in its 
Opening Brief at 7:18-8:12.  (See CCP § 128.5 (f)(1).)  
 

  

10.  TIME:  9:00   CASE#: MSC17-02167 
CASE NAME: OKOYE VS. RAHMAN 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY LAMBERT 
OKOYE 
* TENTATIVE RULING: * 
 
Counsel to appear. The court is concerned that plaintiff may not have received service of the 
motion since counsel did not confirm that plaintiff’s mailing address is current nor did he take 
further steps outlined in the motion at paragraph 3.b.2 or offer additional explanation pursuant to 
paragraph 3.c. Unless counsel can provide further information regarding service, the motion will 
be denied without prejudice.  

  

11.  TIME:  9:00   CASE#: MSC17-02441 
CASE NAME: MAHAY VS ACKER 
HEARING ON MOTION TO/FOR COMPEL PLAINTIFFS'ANSWERS TO 
INTERROGATORIES AND, FILED BY DIANE POPP 
* TENTATIVE RULING: * 
 
Vacated. 
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12.  TIME:  9:00   CASE#: MSC17-02495 
CASE NAME: BERNIE VS BERNIE 
HEARING ON DEMURRER TO 2nd Amended CROSS COMPLAINT of BERNIE 
FILED BY GARY BERNIE, STEVE BERNIE, NATAZHA BERNIE, BOB BERNIE 
* TENTATIVE RULING: * 
 

 The demurrer to Dan Bernie’s Second Amended Cross-Complaint (“SACC”) is overruled 

as to the First, Second, Seventh, and Eighth Causes of Action.  It is sustained with leave to 

amend as to the Third and Fourth Causes of Action.  It is sustained on the terms stated below 

as to the Fifth Cause of Action.  Any amended complaint shall be filed and served on or before 

June 12, 2019. 

The rulings on the motion to strike appear at the end of this ruling. 
 
To avoid confusion over names in this family dispute, this ruling will refer to cross-

complainant by his first name, Dan.   
 
First Cause of Action, Declaratory Relief: 
 
The demurrer to this cause of action is overruled.   
 
Cross-defendants admit that at least a portion of this count states a cause of action and 

appropriately do not file a general demurrer.  The court cannot sustain a demurrer to part of a 
cause of action.  (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682.)  However, 
cross-defendants claim that other allegations in the First Cause of Action are uncertain. 

 
The court disagrees that a demurrer for uncertainty should be sustained.  The 

allegations are sufficiently clear “to apprise the defendant of the issues which he is to meet.”  
(Gressley v. Williams (1961) 193 Cal.App.2d 636, 643-644.)  

 
Cross-defendants’ real argument about these allegations is that they are legally 

defective for one reason or another.  The court addresses that claim in its ruling below on the 
motion to strike. 

 
Cross-defendants also argue the allegations are internally inconsistent because, in 

defense of the complaint, Dan argues that a partnership or joint venture does not exist, yet his 
claims here require that one does. 

 
The court disagrees for the reasons explained in the court’s ruling on the Second Cause 

of Action.  Further, the court sees nothing improper in Dan’s pleading various factual and legal 
theories in the alternative.  While cross-defendants claim that pleading in the alternative is 
improper in a declaratory relief cause of action, they cite no authority in support of this 
proposition.  The contrary seems to be true.  (See Adams v. Paul (1995) 11 Cal.4th 583, 593.) 
 

When it rules on this cause of action at summary judgment or trial, the court may grant 
relief different from what Dan has requested; it may issue a declaration that is the opposite of 
what Dan has requested; or it may rule that Dan is not entitled to a declaration at all.  However, 
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cross-defendants have not argued that this count fails to state a cause of action and they are 
not truly uncertain about what it attempts to do.  They are just attempting to use their demurrer 
for uncertainty as a trap to extract a concession from Dan that a partnership or joint venture 
exists or that Dan’s cross-complaint is wholly without merit.  In that effort, they are asking a 
demurrer to fulfill a function beyond its purpose.  They must seek their concessions through 
targeted discovery and subsequent summary judgment or trial. 

 
The court rejects other points stressed in cross-defendants’ Reply Brief.  For instance, 

cross-defendants argue that declaratory relief operates only prospectively and is not 
appropriate for the redress of past wrongs.  The court agrees.  However, the cause of action 
for declaratory relief here requests a mix of relief regarding three different properties in a family 
relationship and some sort of financial relationship that is ongoing.  So at least some 
declaratory relief is appropriate even if it may not be for the past wrongs regarding the Lucille 
property that are already being litigated in the main action.  A demurrer is not the proper 
vehicle to attack individual requests for a relief so long as some part of the claim states a 
cause of action.  (PH II, Inc. v. Superior Court, supra, 33 Cal.App.4th 1680, 1682.)   Thus, 
neither Dan’s request for past relief regarding the Lucille property, his request for conditional 
dissolution of the business relationship, nor his request for damages or restitution mean that 
this claim fails to state a cause of action.   
 
 Second Cause of Action, Breach of Fiduciary Duty:  
 
 The demurrer to this cause of action is overruled. 
 
 Cross-defendants argue that this count fails to state a cause of action because it fails to 
allege facts sufficient to support the conclusory allegation that the cross-defendants were in a 
fiduciary relationship with Dan.   
 
 A fiduciary relationship and corresponding fiduciary duties may arise in two ways:   a 
person must either knowingly undertake to act on behalf of and for the benefit of another or 
enter into a relationship, such as a partnership, joint venture or agency, which imposes that 
undertaking as a matter of law.  (See Committee on Children's Television, Inc. v. General Foods 
Corp. (1983) 35 Cal.3d 197, 221; Pelligrini v. Weiss (2008) 165 Cal.App.4th 515, 524 (joint 
venture or partnership); Duffy v. Cavalier (1989) 215 Cal.App.3d 1517, 1531 (agency).) 
 
 Here, the SACC alleges that cross-defendants undertook responsibility to pay the 
mortgage, taxes, and insurance on the Lucille property, using Dan’s money to do so.  (¶ 9.)  
Cross-defendants also had Dan pay money to them to be used toward an investment in the 
Hawthorne property and maintenance of the Tahoe property.  (¶ 10.)  Cross-defendant Bob 
Bernie was responsible for collecting and accurately accounting for Dan’s contributions to the all 
three properties.  (¶ 11.)  Cross-defendants voluntarily accepted the trust and confidence that 
Dan placed in them.  (¶ 24.)  
 

The allegation in paragraph 9 sufficiently alleges the agreement to enter into the 
relationship to apply Dan’s money to the mortgage, taxes, and insurance for the Lucille property.  
Cross-defendants can owe a fiduciary duty to Dan without being his partners or joint venturers.  
They can simply be his agent or have knowingly undertaken to act on his behalf and for his 
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benefit.  The sentence in Apollo Capital Fund, LLC v. Roth Capital Partners LLC (2007) 158 
Cal.App.4th 226, 246 which states, “mere placing of a trust in another person does not create a 
fiduciary relationship,” is preceded by this statement: “’[t]he key factor in the existence of a 
fiduciary relationship lies in control by a person over the property of another.’ That factor is 
completely absent [here].”  It is not absent in this case.  The SACC does not just allege that Dan 
trusted cross-defendants, it also alleges they undertook to properly apply his money to the 
Lucille property.  That undertaking does not have to be in relation to some other “specific 
agreement.”  (Reply Brief at 6:5.) 
 
 Third Cause of Action, Fraudulent Concealment: 
 
 The demurrer to this cause of action is sustained, with leave to amend. 
 
 The elements of a claim for fraudulent concealment are:  “(1) the defendant must have 
concealed or suppressed a material fact, (2) the defendant must have been under a duty to 
disclose the fact to the plaintiff, (3) the defendant must have intentionally concealed or 
suppressed the fact with the intent to defraud the plaintiff, (4) the plaintiff must have been 
unaware of the fact and would not have acted as he did if he had known of the concealed or 
suppressed fact, and (5) as a result of the concealment  or suppression of the fact, the plaintiff 
must have sustained damage.” (Kaldenbach v. Mutual of Omaha Life Ins. Co. (2009) 178 
Cal.App.4th 830, 850 (internal quotations omitted).)  
 

Fraudulent concealment, like other types of fraud, must be alleged specifically.   
(Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, 1472.)  This means that “(1) general 
pleading of the legal conclusion of fraud is insufficient; and (2) every element of the cause of 
action for fraud must be alleged in full, factually and specifically, and the policy of liberal 
construction of pleading will not usually be invoked to sustain a pleading that is defective in any 
material respect.”  (Wilhelm v. Pray (1986) 186 Cal.App.3d 1324, 1331.)  “This particularity 
requirement necessitates pleading facts which ‘show how, when, where, to whom, and by what 
means the representations were tendered.’” Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 
74.)   
 
 Here, the SACC alleges six instances of nondisclosure or concealment. 
  (See SACC, ¶ 29, 31.) 
 
 These allegations are confusing, sometimes contradictory with themselves or other 
allegations in the SACC, or lacking in the required specificity.  A duty to disclose may arise 
because of partial disclosure of facts or because of formation of a relationship calling for 
disclosure, such as partnership, joint venture, or agency.  (See CC 1710 (3); Warner Constr. 
Corp. v. L.A. (1970) 2 Cal.3d 285, 294.)  In some agency contexts, no duty to disclose exists 
when the relationship is formed, but a duty arises afterwards.  (See Rosenthal v. Great Western 
Fin. Securities Corp. (1996)14 Cal.4th 394, 425-426 (stock broker).)  Thus, here, it is important 
to know when the nondisclosure occurred, or when any partial disclosures occurred, so the 
court can determine when the duty to disclose first arose.  The court acknowledges that it can 
be difficult to allege when nondisclosure occurred, as opposed to when affirmative 
misrepresentation occurred.  Nondisclosure is typically continuing.  However, Dan can allege 
when and how the duty to disclose arose (i.e., upon formation of a relationship calling for 
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disclosure or when a misleading, partial disclosure was made), alleging the date the relationship 
was formed or the partial disclosure was made.  
 
 The allegations regarding the various nondisclosures are deficient in at least the 
following respects.  The first alleged nondisclosure is of the fact that cross-defendants did not 
contribute any of the funds that were used to purchase the Lucille property.  This allegation is 
confusing.  It implies that cross-defendants promised to contribute funds to purchase the Lucille 
property and failed to disclose that they did not do so.  However, Dan’s position in this case is 
that cross-defendants have no interest in the Lucille property, so their failure to pay a portion of 
the purchase price would seem to help, rather than hurt, him.  Therefore, it is hard to see how 
Dan could be damaged by this alleged nondisclosure. 
 
 That Dan would even make this allegation raises a concern.  It suggests that at least a 
portion of this cause of action may be retaliatory, that it was filed because Dan was surprised to 
learn that his siblings would claim an interest in a property he thought was his and is now trying 
to turn his siblings’ invalid claim into his own claim for affirmative relief.  The normal response to 
an invalid claim is a defense on the merits.  It is not a reflexive cross-complaint for fraud.  Invalid 
claims do not routinely mean that the person asserting them must have committed deceit by 
failing to disclose the intent to make them.   
 

If Dan wishes to pursue a claim for deceit based on this first alleged nondisclosure, he 
must carefully allege when the relationship giving rise to the duty to disclose arose, or when, by 
whom, and in what form the original partial disclosure was made (and what it was), so the court 
can then evaluate how Dan could have relied on it and what damages he could have suffered 
from it.   

 
Here, Dan alleges he was ignorant of his siblings’ “intent to seize legal title to the Lucille 

property from him,” but he fails to allege when they formed this intent and what he would have 
done differently if he had known.  (See ¶ 30.)  Would he have declined to purchase that 
property?  prepared a writing documenting that it was solely his?  made sure to pay 100% of the 
mortgage, taxes, and insurance rather than some lesser percentage?   

 
Without such allegations and a specific allegation regarding damages, as opposed to the 

general one incorporated from another cause of action (see ¶ 26, 31, and 32), the court is left to 
wonder whether the sole purpose for this fraud cause of action is to allow Dan to recover 
damages to offset his costs in defending against the complaint.  If he only paid for 90% of the 
Lucille property and now owns the same 90% that he paid for, it is hard to see how he has been 
damaged by the alleged nondisclosure. 

 
The allegation that cross-defendants did not contribute any of the funds that were used 

to purchase the Lucille property also seems to conflict with the allegation that cross-defendants 
made regular contributions to a pooled fund.  (Cf. ¶ 29 with ¶ 30.)   
 
 The second nondisclosure is that the purchase money loan was paid off before 2013.  
The SACC fails to allege what action Dan took because he did not know this or how this 
nondisclosure damaged him. 
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 The third nondisclosure is that cross-defendants refinanced that purchase money loan.  
This allegation is confusing and ambiguous.  Dan needs to allege when this refinance occurred.  
If it occurred before the purchase money loan was paid off, then there is no logical 
inconsistency.  But if it occurred after that loan was paid off, then cross-defendants re-
encumbered the Lucille property, they did not refinance an existing loan. Further, Dan needs to 
explain what he thought he was signing and why he did not know what it was.  Dan also fails to 
allege what action he took because he did not know what he was signing and how the 
nondisclosure damaged him. 
  
 The fourth nondisclosure is that cross-defendants used the proceeds of the new loan for 
purposes not disclosed to Dan.  Dan fails to explain what action he took in reliance on this 
nondisclosure and how it damaged him. 
 
 The fifth nondisclosure is that cross-defendants were commingling their funds with Dan’s 
and using the commingled money to pay off the Lucille property so they could claim an interest 
in that property.  But this allegation is again at odds with Dan’s allegation that he knew cross-
defendants were making regular contributions to a pooled fund that was being used to pay the 
mortgage, taxes, and insurance on the Lucille property.  (¶ 30.)  Dan again fails to allege what 
action he took based on the alleged nondisclosure and how it damaged him. 
 
 Finally, the sixth nondisclosure is that cross-defendants failed to make various 
disclosures regarding their management of the Hawthorne property.  Again, Dan fails to allege 
how he relied on these nondisclosures and how they damaged him.   
 

If Dan chooses to amend rather than filing a motion under CCP § 473 after he conducts 
some discovery, he shall allege each nondisclosure in a separate cause of action in order to 
facilitate disposition by demurrer or summary adjudication.  In each such cause of action, he 
must allege all required elements specifically, describing when the facts giving rise to the duty to 
disclose occurred, what they were, what he believed the truth to be until he discovered the 
nondisclosure, what action he took based on his belief and the nondisclosure, what he would 
have done differently had disclosure been made, why his reliance was justifiable, and how he 
has been damaged. 
 
 Fourth Cause of Action, Undue Influence: 
 
 The demurrer to this cause of action is influence is sustained, with leave to amend. 
 
 Cross-defendants argue that undue influence is not a cause of action for damages, only 
a ground to rescind a contract or an instrument. 
 
 Dan argues that cross-defendants have not cited any recent authority so holding, only a 
California Supreme court case from 1895 that has been rendered inaccurate by the passage of 
section Welfare and Institutions Code section 16510.70, defining undue influence for purposes 
of the Elder Abuse and Dependent Adult Civil Protection Act of 1994. 
 
 A claim under the Elder Abuse and Dependent Adult Civil Protection Act of 1994 is a 
statutory cause of action.  Therefore, it must be alleged with particularity.  (Covenant Care, Inc. 
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v. Superior Court (2004) 32 Cal.4th 771, 790.)   
 
 Here, the SACC fails to refer to that Act or to section 16510.70 and does not specifically 
allege that Dan is a dependent adult as defined by Welfare and Institutions Code section 
15610.23.  These defects must be remedied, and all other elements of such a claim must be 
specifically alleged, if Dan intends to state a cause of action for dependent adult abuse. 
 

Fifth Cause of Action, Claim for Injunctive Relief: 
 
The demurrer to this cause of action is sustained without leave to amend as a separate 

cause of action.   
 
Technically, there is no cause of action for an injunction.  (Ivanoff v. Bank of America 

(2017) 9 Cal.App.5th 719, 734.)  An injunction is a remedy for some other cause of action.  (Ibid.)  
Given the tenor of this case, it will be cleaner for purposes of any subsequent motion for 
summary judgment or summary adjudication if any request for injunctive relief is not stated as a 
standalone cause of action.  Dan is given leave to amend the SACC to move his request for 
injunctive relief to some other appropriate place in an amended cross-complaint.   
 
 Seventh Cause of Action, Accounting: 
 
 The demurrer to this cause of action is overruled. 
 
 An accounting is an equitable action that may be brought where a fiduciary relationship 
exists between the parties or the accounts are so complicated that an ordinary action 
demanding a fixed sum is impracticable.  (5 Witkin California Procedure (5th Ed. 2008) Pleading, 
§ 819, p. 236; San Pedro Lumber Co. v. Reynolds (1896) 111 Cal. 588, 595-596; Civic Western 
Corp. v. Zila Industries, Inc. (1977) 66 Cal.App.3d 1, 14 (complicated accounts).)  “[A] cause of 
action for accounting need only state facts showing the existence of the relationship which 
requires an accounting and the statement that some balance is due the plaintiff.”  (Brea v. 
McGlashan (1934) 3 Cal. App. 2d 454, 460.)   
 
 Here, the SACC alleges a cause of action for breach of fiduciary duty and a long series 
of transactions.  (See Second Cause of Action and ¶ 49.)  Thus, Dan has a right to seek an 
accounting. 
 
 Based on the authority stated above, the court rejects cross-defendants’ argument that 
Dan has to allege any more specifically than he has the terms of any agreement to deal properly 
with the money that Dan entrusted to cross-defendants. 
 
 The court rejects the argument that this cause of action is time-barred.  The SACC 
sufficiently alleges that Dan did not discover the need for an accounting until a date that is within 
four years before he filed his cross-complaint.  Cross-defendants have not cited any authority 
holding that the discovery rule is inapplicable to a cause of action for an accounting.  Further, 
the statute of limitations does not begin to run on a cause of action by the beneficiary of a 
fiduciary relationship against the fiduciary until the fiduciary relationship is repudiated. (Estate of 
Clary (1928) 203 Cal. 335, 341.)  
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Eighth Cause of Action, Money Had and Received: 
 
The demurrer to this cause of action is overruled without prejudice to cross-defendants’ 

right to raise this issue again at summary judgment or trial. 
 
Common counts are generally immune to general or special demurrer, as stated by a 

case that cross-defendants themselves cite, Farmers Ins. Exchange v. Zerin (1997) 53 
Cal.App.4th 445, 460.)   

 
However, that case also states that one required allegation of this cause of action is an 

indebtedness “in a sum certain.”  The issue is whether this only requires the use of those exact 
words, or the statement of a specific number, such as $1,000. 

 
Here Dan alleges that cross-defendants are indebted to him “in a sum certain.” He 

argues he does not know the precise figure because cross-defendants are the ones who 
handled the money. 

 
A related issue is whether a cause of action for an accounting works in tandem with a 

cause of action for money had and received or precludes it, the former being used to establish 
what is owed and the latter to compel that amount, or a set amount, to be turned over. 

 
As the moving party, cross-defendants have the burden to persuade the court that their 

interpretation of the phrase “in a sum certain” is correct.  They have failed to meet that burden.  
They have cited no case stating that this phrase means the plaintiff must plead a specific dollar 
amount in a cause of action for money had and received, especially when the defendant, rather 
than the plaintiff, has superior knowledge of what is owed. 

 
Motion to Strike 
 

1. Denied. 
2. Denied. 
3. Denied. 
4 & 7 – Granted with leave to amend only after Dan has taken the deposition of at least one 

of the cross-defendants.  The court does not want to address multiple motions to strike punitive 
damages claims.  A plaintiff seeking punitive damages must allege specific facts justifying their 
recovery.  (See Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. 
v. Sup. Ct. (1975) 49 Cal.App.3d 22, 29.)  Evil motive is the central, essential factor in the 
malice that justifies an exemplary damages award. (G.D. Searle, supra, 49 Cal.App.3d at 29-
30.)  That factor calls upon the jury to assess the defendant's actual state of mind, not just his 
actions.  (See Ibid.)  Here, paragraph 24 alleges in conclusory terms that cross-defendants 
“knowingly” abused the trust and confidence of Dan, but in the factual specifications that follow 
generally fails to allege that cross-defendants took the actions described with the intent to harm 
Dan  
or did them despicably, with a willful and conscious disregard of his rights.  (See CC § 3294 
(c)(1).) 
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5 & 6  - Moot, in light of the ruling sustaining the demurrer to the causes of action in which 
these paragraphs appear. 

  

13.  TIME:  9:00   CASE#: MSC18-01475 
CASE NAME: STATE FARM VS EMERGENCY RESTOR 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY RONA HOME AND GARDEN 
* TENTATIVE RULING: * 
 
Unopposed motion to find the settlement between plaintiff and defendant Rona to be in good 
faith pursuant to CCP 877.6 is granted. Rona’s motion to dismiss ESR’s cross-complaint against 
it is also granted. The court will sign the order provided. 

  

14.  TIME:  9:00   CASE#: MSC18-01991 
CASE NAME: HANSEN VS BAY CITIES PAVING & 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION & STAY ACTION FILED 
BY BAY CITIES PAVING & GRADING, INC. 
* TENTATIVE RULING: * 
 
Bay Cities’ unopposed motion to compel arbitration with the Office of Administrative hearings is 
granted. The court stays this entire action pending conclusion of the arbitration pursuant to CCP 
1281.4. The court schedules an arbitration review hearing for May 11, 2020 at 8:30 a.m. in 
Department 21.  

  

15.  TIME:  9:00   CASE#: MSC18-02245 
CASE NAME: HANCOCK VS. FREMONT BANK 
HEARING ON MOTION TO/FOR ASSIGNMENT OF DISCOVERY FACILITATOR, 
FILED BY ANNE HANCOCK 
* TENTATIVE RULING: * 
 
Denied as moot. See Line 16. 
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16.  TIME:  9:00   CASE#: MSC18-02245 
CASE NAME: HANCOCK VS. FREMONT BANK 
HEARING ON MOTION TO/FOR DISMISS COMPLAINT PURSUANT TO CCP 
581(f)(2) FILED BY FREMONT BANK 
* TENTATIVE RULING: * 
 
Before the Court is Defendant Fremont Bank (“Defendant” or “Fremont Bank”)’s motion to 
dismiss Plaintiff Anne Hancock (“Plaintiff” or “Hancock”)’s complaint pursuant to Code of Civil 
Procedure (“CCP”) § 581(f)(2). 
 
Plaintiff filed her complaint on November 7, 2018. Defendant demurred on December 17, 2018. 
The Court sustained the demurrer with leave to amend on January 16, 2019. Plaintiff was 
granted 30 days leave to file an amended complaint from the date of the Court’s order, January 
25, 2019. Rather than file an amended complaint by February 25, 2019, Plaintiff filed a “Motion 
for Plaintiff to Not Amend Complaint to Quiet Title” on January 18, 2019. That motion was heard 
on March 6, 2019 and Plaintiff was permitted until March 20, 2019 to file an amended complaint. 
She has not; furthermore, in her opposition to this motion, Plaintiff writes that “Plaintiff will not 
amend the complaint to the satisfaction of the Defendant.” Opp. at 1.  

Defendant’s motion is granted. Each of Plaintiff’s causes of action against Defendant is 
dismissed with prejudice and judgment shall be entered in favor of Defendant. 

  

17.  TIME:  9:00   CASE#: MSC18-02371 
CASE NAME: FERNANDES VS LOZITSKY 
HEARING ON MOTION TO/FOR QUASH SVC OF SUMMONS & COMPLT FOR LACK 
OF JURIS FILED BY NATALIE LOZITSKY 
* TENTATIVE RULING: * 
 
Before the Court is a motion to quash service of summons and complaint (the “Motion”) brought 

by Defendant Natalie Lozitsky (“Defendant” or “Lozitsky”). Defendant moves to quash pursuant 

to Code of Civil Procedure (“CCP”) § 418.10 on the grounds that service was not proper. The 

Motion is opposed by Plaintiff Paulo Kirchhoff Soares Fernandes (“Plaintiff” or “Fernandes”). 

The Motion previously came on for hearing on April 10, 2019. The Court expressed concerns 

regarding service and asked for additional briefing on the issue of whether the parties can 

“contract around” the Hague Convention’s service requirements.  

For the following reasons, the Court grants the motion to quash. 

Factual Background 

As a married couple, Plaintiff and Defendant purchased property, located at 57 Matisse Court, in 

Pleasant Hill. The subject property was originally held by the couple as joint tenants. Complaint 

¶¶ 1, 2. Fernandes paid the sum of $450,000 toward the purchase of the property. Id. at ¶ 4. 

Prior to the close of escrow, Plaintiff was “forced to return to Brazil due to his employment.” 

Plaintiff allowed Defendant to close the transaction on his behalf and was unaware title would 
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not be deeded equally 50/50 upon the close of escrow. Complaint ¶¶ 3, 4. However, Fernandes 

had signed a quit claim deed to Lozitsky “as a married woman as her sole and separate 

property.” Id. at ¶ 2, Ex. A. 

Upon returning from Brazil, and learning the subject property was solely held by Lozitsky, 

Fernandes demanded some “formal document in writing to show his interest in the subject 

property.” Complaint ¶ 5. 

On or about July 16, 2015, Fernandes and Lozitsky entered into a notarized Shared Equity 

Agreement (“the Agreement”). See RJN, Exhibit B. The Shared Equity Agreement set forth the 

separate property interests and community property interests in the subject property. 

Specifically, Plaintiff was entitled to one-half of the community property interest of 73.54%, for a 

total undivided interest of 36.77%. Defendant was entitled to 26.46% separate property interest 

plus her one-half community property interest for a total undivided interest of 63.23%. Complaint 

¶ 6, Ex. B at 1, ¶ 1. 

The Agreement contained a “forum selection” clause and a “choice of law” provision.  It stated:   

19. Applicable Law. This Agreement shall be construed and interpreted under, and 

governed and enforced according to the laws of the State of California, and any action to 

enforce this Agreement shall be brought in Contra Costa County. 

Complaint, Ex. B at 4, ¶ 19. 

The Agreement also contained a provision about buying out the others’ interest in the event of 

the dissolution of the marriage. Complaint, Ex. B at 3, ¶ 10. The following provision discussed 

how to notice or serve the other person: 

11. Notices. All notices or other communications made pursuant hereto shall be in 

writing and shall be deemed properly delivered, given or served when (1) personally 

delivered with receipted copy or (ii) overnight mailed by an international overnight 

service such as Federal Express, postage prepaid, return receipt requested and emailed 

to the parties at the following addresses: 

  Lozitsky:   Natalie Lozitsky 
    57 Matisse Court 
    Pleasant Hill, California  94523 
    Natasha_lozitsky@yahoo.com 
 

  Fernandes: Paulo Kirchhoff Soares Fernandes 
    Rua Sambaiba 68 apto 102, Leblon 
    Rio de Janeiro, RJ 22450-140 
    Brazil  
    paulokirchhoffsf@yahoo.com.br 

Complaint, Exhibit B at 3 ¶ 11. 
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The Agreement was drafted by a California lawyer, signed by the parties in Contra Costa 

County and notarized here. Complaint, Exhibit B at 7 (Agreement, Notarization and 

Authorization for Representation Re: Shared Equity Agreement. 

Shortly after execution of the Shared Equity Agreement, in August 2015, Lozitsky returned to 

Brazil, where she is a permanent resident. See Lozitsky Decl., ¶¶ 3, 4 and Exs. A, B.  

The couple started divorce proceedings in Brazil in 2016. See Lozitsky Decl., ¶ 7 and Ex. D. The 

divorce became effective in or about February 2018. Some personal property and community 

property have been divided pursuant to the divorce decree, but the parties’ interests in the 

subject property have not been allocated. Complaint ¶ 7. 

On November 26, 2018, Fernandes filed the instant action to obtain his undivided 36.77% 

interest in the subject property pursuant to the Shared Equity Agreement as well as the return of 

certain personal property items. Complaint ¶ 7. The Complaint alleges five causes of action:  (1) 

partition by appraisal; (2) breach of contract; (3) constructive trust; (4) accounting, and (5) 

declaratory relief.   

On January 16, 2019, after ten (10) attempts at personal service, Lozitsky was substitute served 

at 57 Matisse Court, Pleasant Hill. Her tenant, Mr. Morrissex, accepted service. See Ex. A to 

Defendant’s Memorandum of Points & Authorities. Defendant was then overnighted the 

summons and complaint (and other relevant documents) as well as emailed them. See Ex. A to 

Defendant’s Memorandum of Points & Authorities.  

Analysis 

 Jurisdiction 

As this Court noted in its prior order, jurisdiction is proper in Contra Costa County, California. 

The subject property is located in this County, and the parties entered into an express Shared 

Equity Agreement in this County as to their percentage interests in the subject property. Local 

property is ordinarily sufficient “contact” for jurisdictional purposes. In actions such as this one, 

the fact that the property that is the subject of the dispute is within the County empowers local 

courts to adjudicate, even if the owners are nonresidents. See Schaffer v. Heitner (1977) 433 

U.S. 186, 207 (“The presence of property in a state may bear on the existence of jurisdiction by 

providing contacts among the forum Sate, the defendant and the litigation.”); Rush v. Savchuk 

(1980) 444 U.S. 320, 327-328; Khan v. Superior Court (1988) 204 Cal.App.3d 1168, 1179 

(location of marital property in California considered a “contact” with a nonresident spouse 

sufficient to allow California courts to adjudicate the spouse’s respective interests in such 

property). 

The Agreement also expressly provides that “any action to enforce the Agreement shall be 

brought in Contra Costa County.” See RJN, Ex. B at 4, ¶ 19. California courts presume the 

validity of forum-selection clauses. A party seeking to defeat such a clause bears the burden of 

providing that its enforcement would be unfair or unreasonable under the circumstances of the 

case. See Miller-Leigh, LLC v. Henson (2007) 152 Cal.App.4th 1143, 1149; Richtek USA, Inc. v. 

uPI Semiconductor Corp. (2015) 242 Cal.App.4th 651, 661 (mandatory forum selection clause 
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“will usually be given effect unless it is unfair or unreasonable”). This also applies to venue-

selection clauses. See Battaglia Enterprises, Inc. v. Superior Court (2013) 215 Cal.App.4th 309, 

315 (upholding venue-selection agreement so long as stipulated forum was permissible under 

statutory venue scheme); cf. Alexander v. Superior Court (2003) 114 Cal.App.4th 723, 731-732 

(finding venue-selection agreement unenforceable). 

In this case, Defendant has made no showing that the forum/venue selection clause is “unfair” 

or “unreasonable,” and the choice of Contra Costa County is permissible under the venue 

statutory scheme. The real property which is the subject of the parties’ partition dispute is 

located in Contra Costa County, and the Shared Equity Agreement was negotiated and signed 

in Contra Costa County. See CCP § 392(a)(1) (local actions are triable in the County where the 

land is located, regardless of defendant’s residence); CCP § 395(a) (actions for breach of 

contract are triable in the county where the contract was entered into, among other places).   

The Agreement also provides for the application of California law. California courts generally 

treat choice-of-law clauses the same as forum-selection clauses. Thus, the law of the State 

designated in the contract will be applied unless there is no reasonable basis for the parties’ 

selection or the law is contrary to a “fundamental policy” of California. See Nedlloyd Lines B.V. 

v. Superior Court (1992) 3 Cal.4th 459, 464-465; see also Maxim Crane Works, LP v. Tilbury 

Constructors (2012) 208 Cal.App.4th 286, 292.  

 Service 

Defendant moved to quash service of summons under CCP § 415.20(b) on the grounds that she 

was not personally served, and substitute service is improper given that she does not reside at 

the service address in Pleasant Hill, but rather is a permanent resident of Brazil. 

As a threshold issue, at the time of attempted service, Lozitsky’s country of residence was not a 

signatory to the Hague Convention. Brazil deposited its instruments of accession on November 

29, 2018 and the Service Convention will enter into force for Brazil on June 1, 2019. 

https://www.hcch.net/en/news-archive/details/?varevent=650. As a consequence, at the time of 

Defendant’s attempted service in January 2019, he did not need to comply with the Hague 

Service Convention. 

Instead, Defendant’s service was governed by CCP 413.10 and 415.20.  

Code of Civil Procedure section 413.10 governs service of pleadings on persons residing in 

foreign countries. This section provides that persons living in another country can be served with 

summons in the same way as persons living in other states, including any of the methods by 

which summons can be served on persons within California (such as personal delivery, 

substitute service, service by mail coupled with acknowledgment of receipt, publication, and 

certified registered mail), or any other method permitted by law of the country where the service 

was made provided the court determines that the method used was “reasonably calculated to 

give actual notice.” § 413.10(c). 
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California’s substitute service law permits substitute service on a defendant if the plaintiff, acting 

with reasonable diligence, cannot serve process by ordinary methods. See Cal. Code. Civ. Proc. 

§ 415.20(b). The statute provides that: 

If a copy of the summons and complaint cannot with reasonable diligence be 

personally delivered to the person to be served ... a summons may be served by 

leaving a copy of the summons and complaint at the person’s dwelling house, 

usual place of abode, usual place of business, or usual mailing address ... in the 

presence of ... a person apparently in charge of his or her office, place of 

business, or usual mailing address ... and by thereafter mailing a copy of the 

summons and of the complaint by first class mail ... served at the place where a 

copy of the summons and complaint were left. 

Code Civ. Proc. §415.20(b) (emphasis added). Substituted service is valid only if a good faith, 

reasonable effort at personal service on the party to be served is first attempted. Lebel v. Mai 

(2012) 210 Cal.App.4th 1154, 1164; see also CCP § 415.20(b).  

The Court cannot conclude that substitute service and on the Pleasant Hill address was 

reasonably calculated to give Defendant actual notice of this action when it was apparent to 

Plaintiff that Defendant did not reside there. See RJN, Ex. B: Non-Service Report (process 

server spoke with tenant who indicated Defendant did not receive mail at the address). 

Furthermore, this service does not comply with the laws for service in Brazil: at the time Plaintiff 

sought to serve the summons and complaint, the only internationally agreed means of service 

between the United States and Brazil was the Inter-American Convention on Letters Rogatory 

(see 28 USC § 1781) which provides for service via letters rogatory. Additionally, persuasive 

California authority holds that parties may not agree by contract to accept service of process in 

a manner not permitted by the receiving country. See Rockefeller Technology Investments 

(Asia) VII v. Changzhou SinoType Technology Co., Ltd. (2018) 24 Cal.App.5th 115, 133. As a 

consequence, notwithstanding the parties’ agreement, service could only be effectuated on 

Defendant via personal delivery, substitute service, service by mail coupled with 

acknowledgment of receipt, publication, certified registered mail, or letters rogatory. See CCP 

§ 413.10. Plaintiff’s substitute service was ineffective as it was not made at Defendant’s 

“dwelling house, usual place of abode, usual place of business, or usual mailing address.” See 

CCP § 415.20(b). And it is undisputed that Plaintiff did not employ letters rogatory.  

In the absence of effective service, the motion to quash is granted. 
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18.  TIME:  9:00   CASE#: MSC18-02397 
CASE NAME: BERDING & WEIL, LLP VS NINO GL 
HEARING ON MOTION TO/FOR ENFORCE SETTLEMENT FILED BY BERDING & 
WEIL, LLP, 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to enforce its settlement agreement with the Nino defendants pursuant to CCP 
664.6 is granted. Judgment shall be entered against each and all the defendants in the amount 
of $268,496.89. Plaintiff to prepare the judgment. 

  

19.  TIME:  9:00   CASE#: MSC18-02487 
CASE NAME: POLGAR GROUP VS GIANNI 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of THE POLGAR 
GROUP, INC. FILED BY MICHAEL GIANNI, TOUCH PLATE PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
 Continued per Stipulation and Order to 6/12/19 at 9:00 am in Dept. 21 

  

20.  TIME:  9:00   CASE#: MSC19-00105 
CASE NAME: FOX VS FORSTER III 
HEARING ON DEMURRER TO COMPLAINT of FOX FILED BY GARDNER FORSTER 
III 
* TENTATIVE RULING: * 
 
Defendant Gardner Forster III’s demurrer to the complaint is sustained without leave to 

amend.  

In 1983, Plaintiff Patricia Fox was seriously injured in a car accident when Defendant Gardner 

Forster III hit her when he was driving while intoxicated. (Comp. ¶¶6-7.) Defendant was also 

charged with driving while intoxicated and reckless driving, but left the state of Alaska before 

trial and has not been back to Alaska since. (Comp. ¶¶8-12.) Plaintiff is seeking damages for 

her injuries from that accident, as well as punitive damages. (Comp. ¶¶21-22.) 

Defendant has demurred to the complaint, arguing that Plaintiff’s claim is barred by res judicata 

and the applicable statute of limitations.  

Res Judicata / Claim Preclusion 

The parties have not addressed whether California or Alaska law would apply to the res judicata 

analysis. In fact, it appears that both parties believe California law would apply since neither 

discussed Alaska law in this section. Plaintiff did, however, argue that Alaska law should apply 
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to the statute of limitations analysis and the Court finds it prudent to conduct a choice-of-law 

analysis here.  

“ ‘California does not apply a mechanical test to choice-of-law questions. Rather, it employs the 

“governmental interest analysis.” Under this approach, California law will be applied unless the 

foreign law conflicts with California law and California and the foreign jurisdiction have 

significant interests in having their law applied.’ ” (Application Group v. Hunter Group (1998) 61 

Cal.App.4th 881, 896 [quoting S. A. Empresa, etc. v. Boeing Co. (9th Cir. 1981) 641 F.2d 746, 

749]; see also Sullivan v. Oracle Corp. (2011) 51 Cal.4th 1191, 1202.) As explained below, 

there is no conflict between the California and Alaska laws as to the res judicata issue raised 

here. Since the laws are not different, the Court need not consider the remaining steps in the 

governmental interest analysis. 

Under California law, res judicata (or claim preclusion) “ ‘prevents relitigation of the same cause 

of action in a second suit between the same parties or parties in privity with them.’ [Citation.] 

Claim preclusion arises if a second suit involves (1) the same cause of action (2) between the 

same parties (3) after a final judgment on the merits in the first suit.  [Citations.] If claim 

preclusion is established, it operates to bar relitigation of the claim altogether.” (DKN Holdings 

LLC v. Faerber (2015) 61 Cal.4th 813, 824; see also, Mycogen Corp. v. Monsanto Co. (2002) 28 

Cal.4th 888, 896 and 9 Witkin Cal. Proc. Judgm § 402.)  

“ ‘The doctrine of res judicata as adopted in Alaska provides that a final judgment in a prior 

action bars a subsequent action if the prior judgment was (1) a final judgment on the merits, (2) 

from a court of competent jurisdiction, (3) in a dispute between the same parties (or their privies) 

about the same cause of action.’ ‘[R]es judicata bars not only relitigation of the same cause of 

action, but also new claims arising from the same transactions as those in the first suit.’ ‘What 

factual grouping constitutes a “transaction” is determined by “whether the facts are related in 

time, space, origin, or motivation” and 'whether they form a convenient trial unit.” ’ ” (Pister v. 

State, Dep't of Revenue (Alaska 2015) 354 P.3d 357, 362; see also, Patterson v. Infinity Ins. Co. 

(Alaska 2013) 303 P.3d 493, 497-498.)  

Both states require a final judgment in the prior case in order for res judicata to apply. That 

exists here as Plaintiff obtained a judgment against Defendant in 1987 and then later sought to 

have that judgment enforced in this Court in case MSN18-03. (See Plaintiff’s application for a 

sister-state judgment and the attached default judgment in Defendant’s RJN 1.)  

Both states also require that each case be between the same parties about the same cause of 

action. In 1987, Plaintiff obtained a default judgment against Defendant “as a result of the 

personal injuries she suffered in the automobile accident caused by Defendant on March 1, 

1983…” (Default Judgment in Defendant’s RJN 1.) In this case, Plaintiff is again suing 

Defendant for injuries she received as a result of the car accident caused by Defendant on 

March 1, 1983. (Complaint ¶¶6-7.) Thus, both cases involve the same parties and the same 

causes of action.  
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Finally, in Alaska the judgment must be from a court of competent jurisdiction. Both parties were 

in Alaska at the time of the accident and thus, Alaska had jurisdiction over the parties in the first 

lawsuit.  

Therefore, under both California and Alaska laws, res judicata applies to bar this lawsuit.  

Plaintiff argues that collateral estoppel does not apply to bar a second lawsuit by a successful 

plaintiff. Under both California and Alaska law, res judicata will bar a second lawsuit by a 

successful plaintiff if the second lawsuit is the same cause of action as the first lawsuit.  

In California, “[u]nder the doctrine of res judicata, if a plaintiff prevails in an action, the cause is 

merged into the judgment and may not be asserted in a subsequent lawsuit; a judgment for the 

defendant serves as a bar to further litigation of the same cause of action.” (Mycogen Corp., 

supra, 28 Cal.4th 888, 896-897.) 

In Alaska, “[t]he claims extinguished by the first judgment include ‘all rights of the plaintiff to 

remedies against the defendant with respect to all or any part of the transaction . . . . out of 

which the action arose,’ State v. Smith, 720 P.2d 40, 41 (Alaska 1986) (quoting with approval 

Restatement (Second) of Judgments § 24(a) (1982))… .”  (De Nardo v. State (Alaska 1987) 740 

P.2d 453, 456.)  In State v. Smith, the plaintiff sued a state agency to require them to issue a 

certificate for his dental practice. The plaintiff was successful. The plaintiff then filed a second 

lawsuit for monetary damages based upon the states’ failure to timely issue the certificate. The 

court held that this second lawsuit was barred by res judicata. (State, supra, 720 P.2d 40.)  

Thus, it is clear that under both state laws, a successful plaintiff may not bring a second lawsuit 

on the same cause of action.  

Plaintiff also argues that this case and the Alaska case are not the same. Plaintiff does not 

dispute that the two cases are based upon the same accident between the same parties. 

Instead, Plaintiff’s theory is that since her Alaska judgment is unenforceable in California 

because it is barred by the applicable statute of limitations that judgment is somehow a nullity. 

Therefore, Plaintiff concludes that because her first case in a nullity in this state she may bring a 

second lawsuit on the same facts. This argument is unsupported by legal authority and is 

rejected by this Court.  

Leave to Amend 

Although leave to amend is liberally given, the Court need not give leave to amend where there 

is no possibility that an amendment would fix the issue raised by the demurrer. That is the case 

here. Res judicata bars this lawsuit and no amendment can change that. Therefore, the Court 

will not give leave to amend.  

Evidentiary Matters 
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Defendant requests judicial notice of various documents filed in related court proceedings. The 

Court grants Defendant’s request for judicial notice no. 1. That request includes Plaintiff’s 

application for a sister-state judgment filed in MSN18-0347. That application attaches a copy of 

the judgment from Alaska state court in 1987. The Court denies Defendant’s other requests for 

judicial notice as they are unnecessary to this ruling.   

Plaintiff argues that the Court should not take judicial notice of any of the requested documents. 

Since the Court is only concerned with the first request, it will limit its discussion to those 

documents.  

First, Plaintiff argues that the documents are extrinsic evidence and cannot be considered on 

demurrer. This is plainly wrong. When ruling on a demurrer, the Court considers the relevant 

pleading and matters that are subject to judicial notice. (Richtek USA, Inc. v. uPI Semiconductor 

Corp. (2015) 242 Cal.App.4th 651, 660.)  

Second, Plaintiff argues that the documents are all inadmissible hearsay. Plaintiff has not 

identified anything specific in RJN 1 that she believes in hearsay. In addition, the Court finds 

that the documents in RJN 1 are not inadmissible hearsay.  

Third, Plaintiff argues that the documents are not certified copies and therefore are not 

appropriate for judicial notice. (See, Ross v. Creel Printing & Publishing Co., Inc. (2002) 100 

Cal.App.4th 736, 743 [“We decline to take judicial notice of the complaint because the document 

offered is neither certified nor provided under subpoena from the Nevada court, and we have no 

assurance of its authenticity.”]; but see also, Wolf v. CDS Devco (2010) 185 Cal.App.4th 903, 

914 [noting that courts record appropriate for judicial notice “normally show a conformed file 

stamp or other evidence of reliability.”].) The application in RJN 1 includes a file stamp from this 

Court showing it was filed. In addition, this Court was able to confirm the application was filed by 

reviewing its file in case MSN18-0347. The Alaska judgment has a file stamp from Alaska, 

includes a certification from the Alaska court and was originally offered by Plaintiff in MSN18-

0347 as proof of her judgment against Defendant. Thus, there is ample evidence that these 

documents are accurate copies.    

Finally, Plaintiff argues that judicial notice is generally limited to orders and judgments from 

other cases. Plaintiff also argues that the Court cannot use documents from another case to 

resolve factual disputes. (See, Richtek USA, Inc., supra, 242 Cal.App.4th 651, 660 [a demurrer 

cannot be turned into a contested evidentiary hearing, however, judicial notice is permitted on 

demurrer where there cannot be factual dispute concerning that which is sought to be judicially 

noticed].) The Court agrees with Plaintiff’s on this point, but it does not change the outcome 

here. A court may take judicial notice of a prior judgment when conducting a res judicata 

analysis on demurrer. (See, Shine v. Williams-Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 1076.) 

Here, it is appropriate for this Court to take judicial notice of Plaintiff’s judgment in the Alaska 

case and there is also no factual dispute that Plaintiff did in fact obtain a judgment against 

Defendant in Alaska for injuries from the car accident that occurred on March 1, 1983. 
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Plaintiff also objects to the declaration of Sandra Lowenstein. Those objections are overruled. 

However, the Court only considered the Lowenstein declaration to determine if there was 

compliance with Code of Civil Procedure §430.41 and did not use that declaration when 

considering the merits of the demurrer.  

Plaintiff requests judicial notice of Defendant’s discovery responses made in this case. Plaintiff’s 

requests for judicial notice are denied. However, the Court considered these discovery 

responses as offers of additional facts that Plaintiff could add to her complaint if she was given 

leave to amend.  

  

21.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH RE DEF TOUCHPLATE ( 
FILED 04-10-19 BY PLAINTIFF) 
* TENTATIVE RULING: * 
 
 Continued per Stipulation and Order to 6/12/19 at 9:00 am in Dept. 21. 

  

22.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS GIANNI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH RE DEF GIANNI ( FILED 
04-10-19 BY PLAINTIFF) 
* TENTATIVE RULING: * 
 
 Continued per Stipulation and Order to 6/12/19 at 9:00 am in Dept. 21. 

  

23.  TIME:  9:00   CASE#: MSC19-00171 
CASE NAME: JKL CONSTRUCTION VS GIANNI 
HEARING ON DEMURRER TO COMPLAINT of JKL CONSTRUCTION SERVICES, 
INC FILED BY MICHAEL GIANNI, TOUCH PLATE PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
 Continued per Stipulation and Order to 6/12/19 at 9:00 am in Dept. 21. 
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24.  TIME:  9:00   CASE#: MSN18-2205 
CASE NAME: ESPINOZA VS. PONCE 
HEARING ON MOTION TO/FOR QUASH DEPOSITION SUBPOENAS FOR 
PRODUCTION OF BUSI, FILED BY MARTIN PONCE 
* TENTATIVE RULING: * 
 
Ponce’s motion to quash the deposition subpoenas to the Sheriff’s Office is denied. Espinoza 
has demonstrated that the requested documents may lead to admissible evidence and do not 
violate Ponce’s privacy rights. The competing requests for sanctions are denied. While Espinoza 
prevailed on the merits, Ponce’s counsel has withdrawn. The court declines to impose sanctions 
against an unrepresented party who did not file the motion. 

  

25.  TIME:  9:00   CASE#: MSN18-2385 
CASE NAME: IN RE PTN OF: BLUE TOP INC 
HEARING ON SECOND AMENDED PETITION FOR APPROVAL OF ( FILED BY 
BLUE TOP, INC.) 
* TENTATIVE RULING: * 
 
The court approves the transfer of structured settlement. Counsel should submit an order. No 
further appearance is required. 

 


